Trust Reporting Under Federal and
Quebec Legislation: A Comparison of
Approaches to Transparency

David Christian and Daniel Frajman

David Christian. Thorsteinssons LLP, Vancouver. BA, Simon
Fraser University; LLB, University of British Columbia Law
School. Frequent speaker on tax matters to professional
organizations.

Daniel Frajman. Spiegel Ryan LLP, Montreal. TEP, BCL,
and LLB, McGill University. Frequent speaker and writer on
tax matters.

Abstract

The Financial Action Task Force (FATF), established by the Group of Seven, has
set global standards requiring countries to ensure transparency around beneficial
ownership of corporations and express trusts. These rules aim to combat tax
evasion, aggressive tax avoidance, money laundering, and other public harms.

In Canada, corporate transparency obligations are met through internal reporting
to tax authorities and law enforcement, and public registers at the federal and
Quebec levels. Since 2023, trusts have been subject to expanded reporting

under the Income Tax Act, requiring most to file annual returns and disclose all
beneficiaries, including those with only contingent interests. The authors address
whether trust reporting strikes the right balance between transparency and
privacy. Unlike corporate rules—which limit beneficiary disclosure to those with
control or who have received distributions—trust reporting imposes broader,
more burdensome disclosure. The authors argue that trust reporting should

align more closely with the corporate approach or, alternatively, that Parliament
should better define the objectives of the trust regime to guide more flexible
administrative enforcement by the Canada Revenue Agency. The authors also
recommend adopting features from Quebec’s more targeted approach to trust
transparency, including narrower disclosure rules and less punitive penalties,

to reduce unnecessary compliance burdens.

Keywords Corporate reporting; trusts; transparency; penalties; beneficial
ownership.
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Introduction

This paper will examine trust reporting under the Income Tax Act (Canada),' with
comparisons to the approach in Quebec under both the federal ITA and the Taxation
Act (Quebec).”> Aiming to promote understanding and reduce concern regarding
the trust reporting rules (and to demonstrate the need for flexibility in applying
them), we begin by examining the international antecedents to Canada’s current
rules. We emphasize transparency as a means of promoting tax compliance, includ-
ing through corporate reporting rules that identify trusts as shareholders. We brief-
ly review the current trust reporting rules, analyze proposed amendments from the
federal Department of Finance, and discuss the implications of these changes. Our
discussion includes a consideration of the penalties for non-compliance and a rec-
ommendation that the Canada Revenue Agency (CRA) apply these rules flexibly
and predictably—or that legislative amendments be considered with regard to the
categories of reportable relationships, the penalties for insufficient reporting, and
the requirement for an annual tax filing by bare trusts.

We conclude with a review of the differences in Quebec’s rules and suggest that
some vehicles—which might otherwise be characterized as bare trusts—consider
designating Quebec law as applicable. This could enable these arrangements to
avoid being characterized as bare trusts (and instead be subject, apparently, to one-
time filing under Quebec’s nominee agreement reporting regime—provided that
the vehicle has tax consequences in Quebec).

Antecedents to the Trust Reporting Rules

A June 13, 2019 release from the Department of Finance included the following
statement:

[ T ]he Government continues to take action to combat financial crimes in Can-
ada. . . . Better information on who owns what will help authorities effectively
counter . . . criminal activities.?

An October 2019 consultation of the Ministry of Finance of Quebec included the
following statement:

[In the] fight against fraud, tax evasion, tax avoidance, money laundering and
the financing of criminal activities . . . the government is examining . . . ap-
proaches . . . aimed at improving transparency.”

Governments Identifying a Transparency Goal

The Financial Action Task Force (FATF) is an intergovernmental organization,
founded in 1989 at the initiative of the Group of Seven that now has about
40 nations as members. FATF guidance clearly demonstrates why governments seek
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transparency in relation to corporations and trusts.’ To paraphrase some of the main
points in this guidance:

 Corporations, trusts, and other vehicles have an essential, legitimate role in
the global economy. However, they have sometimes been misused for illicit
purposes—including tax fraud, money laundering, terrorist financing, and
bribery and corruption—because such vehicles are a way to disguise bene-
ficial ownership, and to disguise and convert the proceeds of crime before it
is introduced into the financial system.

* FATF has therefore established standards for transparency that require coun-
tries to ensure that adequate, accurate, and timely information on the bene-
ficial ownership of corporations, trusts, and other vehicles is available and
accessible by competent authorities in a timely manner.

e The information required to be accessible includes, for corporations, infor-
mation on beneficial ownership and control (under FATF recommenda-
tion 24); for express trusts, it includes information on the settlor, trustee, and
beneficiaries (under FATF recommendation 25).

Certainly, Canadian federal and provincial governments have indicated a need
to develop transparency for both corporations and trusts. Therefore, although our
focus in this paper is on trust reporting rules, we see that an approach to greater
transparency should also involve rules for corporate transparency. Thus, the cor-
porate reporting rules will be briefly considered so as to compare their framework
with the framework for the trust reporting rules. This comparison should clarify the
current purpose of and framework for trust transparency through reporting. Our
view is that the corporate reporting regime (which extends also to trust sharehold-
ers) acknowledges a need for flexibility in certain important areas, and that, as
suggested above, this approach should be extended to the trust reporting rules.

Trusts and Corporations: A Separate Approach
in Government Policy

FATEF, in its recommendations promoting access to information about corporations
and trusts, seems to allow the possibility of public beneficial ownership registers
for trusts.® Despite these recommendations, Canada’s approach, although in sev-
eral notable instances providing for public beneficial ownership registers for cor-
porations, has been to impose relatively limited reporting obligations on trusts.
These obligations mainly consist of reporting and tax filings that are not publicly
available.

Reflecting FATF’s guidance, Canada’s March 2016 federal budget referred to
further investment by the government in the hiring of auditors and other specialists,
along with related steps, with the aim of cracking down on tax evasion and combat-
ting tax avoidance.” One year later, the 2017 federal budget clarified the separate
approaches for corporations and trusts: with the goal of combatting money laundering,
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terrorist financing, tax evasion, and tax avoidance, the federal government would
(1) collaborate with the provinces and territories to put in place a national strategy
to strengthen the transparency of legal persons and legal arrangements and to im-
prove the availability of beneficial ownership information, and (2) examine ways
to enhance the tax-reporting requirements for trusts in order to improve the collec-
tion of beneficial ownership information.®

Corporate Reporting Introduced

More concrete measures followed soon after these announcements. As regards
corporate reporting, the federal, provincial, and territorial finance ministers, in
December 2017, came to an agreement, in principle, that each jurisdiction would
amend its legislation to ensure that corporations hold up-to-date information on
beneficial owners—information that would be available to law enforcement, tax,
and other authorities.” The related backgrounder released by the Department of
Finance stated that “[t]he information revealed through the recent leaks of the
Panama and Paradise Papers reinforces the need for action.” '

At the time, some observers said that Canada was lagging behind other jurisdic-
tions in the tracking of beneficial ownership. For example, assessments carried out
in 2015 and 2017 by Transparency International, an international non-governmental
organization, cited Canada as not fully complying with the Group of Twenty (G20)
principles calling for accessible information on the ultimate beneficial ownership
of corporations, trusts, and other entities. Transparency International also rated
Canada as one of only two G20 countries with a weak regulatory framework for
ultimate beneficiaries."

Corporate beneficial ownership reporting was subsequently enacted, and it came
into force federally in June 2019 and then on a rolling basis in all provinces except
Alberta.'? The federal legislation, in the Canada Business Corporations Act (CBCA),
provides for a register of individuals with significant control (ISCs). Briefly stated,
these are individuals who, with respect to private corporations, have, directly or
indirectly, at least 25 percent of the votes or value of the CBCA corporation after
all holding corporations, trusts, and nominee agreements are looked through, or
who hold factual control of the corporation. As we will discuss in more detail be-
low, these rules, when it comes to determining the ISCs, also account for sharehold-
ers that are trusts.

Initially, beginning in 2019, the rules required CBCA corporations only to
maintain an internal register of ISCs, to be turned over to the CRA, Revenu Québec,
or law enforcement in the event of a serious investigation.'® Since January 2024,
however, CBCA corporations, in addition to maintaining the internal register, must
also publicly report their ISCs annually on the searchable website of Corporations
Canada."

Beneficial ownership registers in most provinces remain, for now, internal to
the corporations and generally available to tax authorities and law enforcement
in the case of a serious investigation. The exception is Quebec, where the register
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has been public since March 2023 and searchable by the names of individuals since
July 2024. (British Columbia appears set to require public registration of its inter-
nal registers in 2025.) As with the federal register, the provincial registers apply to
corporations formed within the province’s jurisdiction. An exception is Quebec’s
register, which is broader in scope and applies to corporations and partnerships
formed anywhere in the world that carry on activity in Quebec. (In effect, then,
Quebec’s register functions as Canada’s de facto public corporate beneficial owner-
ship registry.) As under the CBCA, the provinces also take into account sharehold-
ers that are trusts when identifying ISCs—referred to as “ultimate beneficiaries” in
Quebec and “significant individuals” in British Columbia.

It is worthwhile to set out here the CBCA’s definition of an ISC, given that a
similar definition appears in the provisions of provincial statutes dealing with cor-
porate registers. In addition, the definition clearly states the distinction—which we
discuss below—between individuals who meet the 25 percent ownership or control
threshold (directly or indirectly) and individuals who exercise control in fact over
a corporation through any direct or indirect influence. Notably, control in fact must
extend over the entire corporation, not merely a minimum of 25 percent of it.

The CBCA’s definition, partly set out in sections 2.1(1) and (3), is as follows
(with the caveat that no prescribed circumstances currently exist under sec-
tion 2.1(1)(¢)):

2.1(1) For the purposes of this Act, any of the following individuals is an
individual with significant control over a corporation:

(a) an individual who has any of the following interests or rights, or
any combination of them, in respect of a significant number of shares of
the corporation:

(i) the individual is the registered holder of them,

(i1) the individual is the beneficial owner of them, or

(iii) the individual has direct or indirect control or direction over
them;

(b) an individual who has any direct or indirect influence that, if exer-
cised, would result in control in fact of the corporation; or

(¢) an individual to whom prescribed circumstances apply. . . .

(3) For the purposes of this section, a significant number of shares of a
corporation is

(a) any number of shares that carry 25% or more of the voting rights
attached to all of the corporation’s outstanding voting shares; or

(b) any number of shares that is equal to 25% or more of all of the
corporation’s outstanding shares measured by fair market value.

Trust Reporting Introduced

What we broadly refer to as trust reporting (requiring certain trusts to file a tax
return, mandating the annual disclosure of additional information by certain trusts,
and imposing penalties for failure to file) was first introduced in the February 2018
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federal budget. Subsequently, on July 27, 2018, the government released draft legis-
lation under the ITA and draft regulations " that were to be applicable for the 2021
and later taxation years.'® Significant changes were later made to the original 2018
proposals, including the addition of bare trusts to the reporting requirement and the
postponement of the rules’ applicability to taxation years ending after Decem-
ber 30, 2023."7 Quebec announced in its 2021-22 budget that it would harmonize
its rules with the federal trust reporting rules as announced in July 2018, albeit
with some differences (which we will discuss below).

The 2018 federal budget underlined the by-then familiar federal public policy
rationale for the collection of beneficial ownership information (namely, to combat
public harms arising from tax evasion and other criminal activity), and indicated
that trust reporting would now form part of this broader information-collecting
process. As stated in the budget:

Better information on who owns which legal entities and arrangements in
Canada—known as “beneficial ownership information”—will help authorities
to effectively counter aggressive tax avoidance, tax evasion, money launder-
ing and other criminal activities perpetrated through the misuse of corporate
vehicles.

To improve the availability of beneficial ownership information, the Gov-
ernment proposes to introduce enhanced income tax reporting requirements
for certain trusts to provide additional information on an annual basis."

These public policy goals for trust reporting, which are similar to those for cor-
porate reporting, aimed to shed light on beneficial ownership in an effort to combat
the stated public harms. We will examine these goals more closely in the next sec-
tion of this paper. The public policy goals, as expressed, serve to underline that,
although the trust reporting rules are invasive and inconvenient, they are grounded
in a broader public policy rationale that also recognizes the importance of limiting
the extent of publicly disclosed information. This approach aligns with the treat-
ment of non-public tax filings, in contrast to the publicly accessible corporate
beneficial ownership registers in the Canadian federal and Quebec jurisdictions.

The Trust Reporting Rules

Both the federal and provincial governments in Canada have introduced—in line
with other governments around the world (albeit later and more slowly than many
of them)—various statutory schemes to collect and (sometimes) share information
about the beneficial ownership of property. In this section, we consider the federal
trust reporting rules.

As mentioned above, the Department of Finance first announced its intention
to legislate enhanced trust reporting in the 2017 federal budget. The objective
was to use the tax reporting system to obtain beneficial ownership information
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about trusts. The new trust reporting rules were proposed in the 2018 federal bud-
get, to be applicable to 2021 and subsequent taxation years. Following delays,
comment periods, and amendments, the new rules received royal assent on Decem-
ber 15, 2022. They were to apply to taxation years ending after December 30, 2023,
which meant that they generally would apply for 2023 (since most trusts have a
December 31 year-end).

The new rules had two key elements:

1) an expanded scope of trusts required to file a T3% return (now to include,
most notably, bare trusts); and

2) enhanced disclosure requirements under the revised T3 return, including
more detailed personal information about trustees and beneficiaries.

The implementation of the system and the rules went badly in the first year,
primarily because of confusion over what constituted a “bare trust.” Under fairly
intense pressure, the CRA announced on March 28, 2024 that bare trusts would not
be required to file a T3 return, including schedule 15 (“Beneficial Ownership In-
formation of a Trust”), for the 2023 tax year unless the CRA made a direct request
for these filings. This announcement came after tens of thousands of such returns
had been filed.

On August 12, 2024, the minister of finance announced changes to the trust
reporting rules that will apply to the 2024 and subsequent taxation years.

Trust Reporting Rules Before the Enactment
of the Enhanced Reporting Rules

A T3 return functions both as an income tax return and as an information return.
Filing obligations, with respect to information returns, are found both in section 150
of the ITA and in regulation 204.

Paragraph 150(1)(c) of the ITA imposes a general obligation on trusts and es-
tates to file an income tax return within 90 days of the end of their taxation year.
This general obligation is subject to exceptions. The principal exceptions are as
follows:

1) Subsection 104(1) of the ITA excludes from the definition of a “trust” any
arrangement under which a trust can reasonably be considered to act as an
agent for all the beneficiaries under the trust with respect to all dealings with
all of the trust’s property, unless the trust is described in any of paragraphs (a)
to (e.1) of the definition of “trust” in subsection 108(1). This description
applies to bare trusts and previously meant that such arrangements were not
required to file T3 returns. This approach made sense, given that the income
from such arrangements would be reported by the beneficial owners of the
property held by the agent as nominee.
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Paragraph 150(1.1)(b) of the ITA contained exclusions for trusts. A trust was

not required to file a T3 return in a particular year unless

a) the trust had tax payable under part I for the particular taxation year;

b) the trust was resident in Canada and had a taxable capital gain or disposed
of capital property in the year; or

c) the trust was not resident in Canada and had a taxable capital gain or
disposed of taxable Canadian property in the year.

Regulation 204(1) requires trustees to file returns. Regulation 204(3) ex-

empts certain trusts from this filing obligation, but the exceptions are for

special-purpose trusts under the ITA that are tax-exempt and do not apply to

most trusts.

The language of regulation 204 imposes a filing requirement on a person who

has control of property in a fiduciary capacity. While the regulation also re-

fers to income, income is not required in order for the filing requirement to

be applicable.

On an administrative basis, the CRA required trusts to file only under certain

conditions, which would exempt from the filing requirements many trusts

used in common commercial and family estate planning arrangements. In

chapter 1 of its 2022 T3 Trust Guide (T4013),*' the CRA stated that a T3

return was required if income from the trust property was subject to tax and

the trust

a) had tax payable;

b) was requested to file;

¢) was resident in Canada and disposed of (or was deemed to dispose of)
capital property or had a taxable capital gain;

d) was non-resident throughout the year and had a taxable capital gain or
disposed of taxable Canadian property;

e) was a deemed resident trust;

f) held property subject to ITA subsection 75(2);*

2) provided a benefit of $100 or more to a beneficiary for upkeep, mainten-
ance, or taxes for property maintained for the beneficiary’s use; or

h) received income, gains, or profits from the trust property that were allo-
cated to one or more beneficiaries, where any of the following conditions
were met: the total income from all sources exceeded $500, more than
$100 of income was allocated to any single beneficiary, the trust distrib-
uted capital to a beneficiary, or any portion of the income was allocated
to a non-resident beneficiary.

2023 Trust Reporting Rules

Modified Reporting Exception

The enhanced reporting regime, enacted in 2022, did not change the obligation to
file T3 returns imposed by paragraph 150(1)(c) of the ITA and regulation 204.
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Rather, the new trust reporting rules modified the types of trusts that are required
to file T3 returns. The new rules did so by amending subsection 150(1.1) of the ITA
and introducing new subsections 150(1.2), (1.3), and (1.4).

New Subsection 150(1.2) of the ITA

Before the amendments, paragraph 150(1)(c) required a trust to file a T3 return
unless subsection 150(1.1) provided an exemption. Subsection 150(1.1) was
amended to make it subject to subsection 150(1.2). Subsection 150(1.2) provides
that the exemption in subsection 150(1.1) does not apply unless the trust meets one
of the exceptions listed in paragraphs 150(1.2)(a) through (p). If no exception is
met, the subsection 150(1.1) exemption does not apply and a T3 return must be filed.

Subsection 150(1.2) uses the term “express trust” but does not define it for the
purposes of the ITA. Therefore, one must look to principles of equity for the mean-
ing of this term. According to equity, an express trust arises when a settlor ex-
presses an intention to have property held by one or more persons for the benefit
of others.” Specific technical language is not required to create an express trust,
and, depending on the context in which it is created, the trust can be either written
or oral, and either express or implied.>* This contrasts with trusts that arise by oper-
ation of law, such as resulting or constructive trusts.

The creation of an express trust requires the presence of three certainties: inten-
tion, subject matter, and object.”® Waters et al. summarize the three certainties as
follows:

For a trust to come into existence, it must have three essential characteristics
... (1) the language of the alleged settlor must be imperative, (2) the subject-
matter or trust property must be certain; (3) the objects of the trust must be
certain. This means that the alleged settlor . . . must employ language which
clearly shows his or her intention that the recipient should hold on trust. No
trust exists if the recipient is to take absolutely, but he or she is merely put
under a moral obligation as to what is to be done with the property, If such
imperative language exists, it must, second, be shown that the settlor has so
clearly described the property which is to be subject to the trust that it can be
definitively ascertained. Third, the objects of the trust must be equally and
clearly delineated. There must be no uncertainty as to whether a person is, in
fact, a beneficiary.”

The creation of an express trust also requires that the trust property be vested in the
trustee(s).”’

It is not always clear whether an express trust has been created. Confirming the
existence of a trust and its classification can be difficult in a case where the intention
of the settlor was not reduced to writing or where written intentions were not prop-
erly drafted. While these issues previously existed, they took on new significance
with the introduction of subsection 150(1.2).
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If a trust is an express trust resident in Canada, subsection 150(1.1) may still
apply if the trust meets any of the criteria for exclusion listed in paragraphs
150(1.2)(a) to (o). To summarize, exempt trusts* are

e trusts that have been in existence for less than three months at the end of
the year;

e trusts whose assets are composed only of certain types of assets (for ex-
ample, cash, government debt obligations, and listed securities) and that
have a fair market value (FMV) of $50,000 or less throughout the year;

e trusts governed by registered plans such as registered retirement savings
plans (RRSPs) and registered retirement income funds (RRIFs);

e mutual fund trusts, segregated funds, and master trusts;

 lawyers’ general trust accounts;

* graduated rate estates and qualified disability trusts; and

e trusts that qualify as non-profit organizations or registered charities.

Notably, private company shares and real estate holdings, which are routinely
held by discretionary trusts in typical private company and family estate planning
arrangements, are not among the assets listed in the second item. The CRA also
takes the position that because collectable gold or silver coins or bars do not meet
the ordinary meaning of “money,” settling a trust with such property would result
in the trust falling outside the exception in paragraph 150(1.2)(b).”

Bare Trusts and Similar Arrangements

A bare trust is a trust under which the trustee’s only obligation is to dispose of the trust
property as directed by the beneficiary.”® The trustee has no other active duties to
perform.* It is not clear whether bare trusts actually qualify in equity as trusts; many
are contractual arrangements and can better be characterized as agency relationships.

Bare trusts have generally been ignored for most income tax purposes because
the beneficiary reports income and losses from the property as if the beneficiary
held it directly.** Bare trustees have generally been ignored for the same reason.

Before the introduction of subsection 150(1.3), bare trusts arrangements were
excluded, for most purposes, from the definition of “trust” under subsection 104(1).
Subsection 104(1) referred to arrangements under which a trust can be considered
to act as an agent for all the beneficiaries under the trust with respect to all dealings
with the trust’s property. The CRA has historically accepted that bare trusts are
within the ambit of subsection 104(1), although the agency has taken the position
that for subsection 104(1) to apply, the trust would generally need to consult and
take instructions from each and every beneficiary with respect to all dealings with
all of the trust property.™

Subsection 150(1.3) provides that, for the purposes of section 150, a trust in-
cludes an arrangement under which a trust can be reasonably considered to act as
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agent for all the beneficiaries of the trust with respect to all dealings of the trust
with the trust’s property. Consequential changes were introduced to subsection
104(1), such that the language that exempted bare trusts from T3 return filing ob-
ligations no longer applied for the purposes of section 150. The combined effect is
to cause bare trusts and similar arrangements to be considered trusts for the pur-
poses of section 150 reporting.

There was uncertainty about how the T3 return requirement applied to bare
trusts. Was a bare trust required to file only schedule 15 or to file an entire T3 re-
turn? The Joint Committee on Taxation of the Canadian Bar Association and the
Chartered Professional Accountants of Canada (“the joint committee”) recom-
mended that changes be introduced to implement the former requirement (that is,
that only schedule 15 be filed),* but no changes were made before the measure’s
enactment. If a full T3 return reporting requirement applies, how would the T3
return be completed? Bare trusts continue to be generally ignored for tax computa-
tion purposes, and they often lack basic identifying features (such as a name) that
would be included in a T3 return. Bare trusts are often undocumented (or sparsely
documented), making it difficult to obtain a trust account number. The CRA
stated—on its web page on trust reporting® and, in particular, on web pages still
posted at section 3 but posted before the suspension of bare trust reporting for the
2023 tax year—that bare trusts (1) would file the T3 return with schedule 15;
(2) could leave blank sections of the return relating to, for example, income of
the trust; and (3) would give themselves a name (for example, a name based on the
name of the beneficial owner) if the bare trust was otherwise nameless.

Subsection 150(1.3) does not apply for the purposes of regulation 204. The
relationship between bare trust arrangements and regulation 204 was historically
irrelevant because bare trusts would have been exempted from filing under the ad-
ministrative exceptions published in the CRA’s T3 Trust Guide. Without that
administrative position, the question may arise regarding whether a bare trustee or
agent has control of or receives income, gains, or profits in a fiduciary or analogous
capacity, such that an information return obligation is triggered.*

New Regulation 204.2

New regulation 204.2 expands the scope of information that must be provided in a
T3 return. The information required in respect of each disclosable party is set out
in regulation 204.2(1) and includes the party’s name, address, date of birth (in the
case of an individual other than a trust), jurisdiction of residence, and taxpayer
identification number.*” The information must be reported in schedule 15 of the
T3 return.

Persons in respect of whom the information must be provided are the trustees,
beneficiaries, and settlors of the trust and any person who “has the ability (through
the terms of the trust or a related agreement) to exert influence over trustee deci-
sions regarding the appointment of income or capital of the trust.”*
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Regulation 204.2 requires the provision of information about the same persons
who must file a T3 return under regulation 204( 1), although the exceptions to each
requirement differ. Trusts that meet one of the exceptions listed in paragraphs
150(1.2)(a) to (o) of the ITA will not need to include schedule 15 even if they are
required to file T3 returns. Thus, for example, a graduated rate estate that is required
to file a T3 return under the usual rules will not need to include schedule 15 with
its T3 return. However, all trusts that do not meet one of the exceptions will be
required to file schedule 15.

If changes regarding a trust’s disclosable parties are made (for example, if bene-
ficiaries or trustees are added or removed), both the former and the new parties will
be disclosable, provided that they were disclosable at some point in the year in
respect of which the schedule 15 is prepared.®

Regulation 204.2(2) provides that the requirement to provide information about
a trust’s beneficiaries is met if the person filing the return either (1) provides the
required information for each beneficiary whose identity is known or ascertainable
with reasonable effort at the time of filing or (2) provides sufficiently detailed in-
formation to determine with certainty whether any particular person is a beneficiary
of the trust.** Note that this applies only to information in respect of beneficiaries.

The technical notes to regulation 204.2(2), as later reflected in part C of sched-
ule 15 (“Beneficiaries unable to be listed”), require, for example, details of the trust
terms that extend the class of beneficiaries to unknown entities. They also require
relevant information regarding any beneficiaries who cannot be listed by name
(such as unborn children, grandchildren, or spouses) because they were unknown
at the time the trust return was filed.

Trustees

The term “trustee” is not defined for the purposes of the new rules, and therefore the
term’s ordinary meaning will apply. In most circumstances, the identity of the trustee
(or trustees) is clear.

Beneficiaries

The term “beneficiary” is not defined for the purposes of the rules. Because the ITA
does not contain a general definition of “beneficiary,” the ordinary meaning of the
term should apply.

An interpretive challenge regarding the definition of “beneficiary,” for the pur-
poses of the rules, is whether the term should be interpreted to include all persons
“beneficially interested” in the trust, as defined in subsection 248(25) of the ITA.
Certain provisions, including subsection 108(1), explicitly adopt this definition for
certain purposes, but it is not explicitly adopted in the ITA for all purposes. The
new trust reporting rules do not refer to the term “beneficially interested.” However,
a residual concern is that the term “beneficially interested” might be applicable
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whenever the term “beneficiary” is used in the ITA. This became a concern follow-
ing the comments made by the Federal Court of Appeal in Propep, although case
law, since that case, has not consistently applied the court’s reading of Propep.*!

To our knowledge, the CRA has not opined publicly on whether, in its view, the
term “beneficiary” includes, for the purposes of the new rules, all persons “bene-
ficially interested” in a trust, though it has taken that position in relation to another
use of the term “beneficiary” elsewhere in the ITA.* The CRA has opined that the
definition of “beneficiary,” for the purposes of the new rules, includes contingent
beneficiaries and other persons (other than a protector) who have a right to legally
compel the trustee to act in accordance with the terms of the trust, whether that
person’s right to income or capital from the trust is immediate, future, contingent,
absolute, or conditional on the exercise of discretion.*?

Practical issues may arise when beneficiaries, especially contingent benefici-
aries, are not aware of their status as beneficiaries but are disclosable. Trustees will
be required to gather information from such individuals and may need to disclose
the reason the information is required.

Settlors

When identifying settlors, the original legislation adopted the definition of “settlor”
in subsection 17(15) of the ITA. Under that provision, a “settlor” is broadly defined
as any person who has made a loan or transfer of property, either directly or in-
directly, in any manner whatever, to or for the benefit of the trust at or before that
time, unless (1) the person dealt at arm’s length with the trust and (2) the loan was
made at a reasonable rate of interest or the transfer was made for FMV considera-
tion. Identifying all persons who meet this definition will in many cases require a
detailed review of all transactions entered into by a trust over its lifetime, because
the rule applies retrospectively to the trust’s entire history.

Additional Parties

The new rules also require personal information for every person who has the abil-
ity (through the terms of the trust or a related agreement) to influence trustee deci-
sions regarding the appointment of income or capital of the trust.

Exception: Solicitor-Client Privilege

There is an exception to disclosure for information that is subject to solicitor-client
privilege. Pursuant to subsection 150(1.4), subsections 150(1.1) to (1.3) do not
require the disclosure of information that is subject to solicitor-client privilege.
Subsection 150(1.4) was not included in the original draft rules but was added in
response to criticisms of the proposals.*
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Penalties

The new reporting regimes involve both existing penalties and a new gross negli-
gence penalty. Several existing failure-to-file penalties may be incurred,* though
these penalties are not fiscally onerous and are typically well understood.

New subsection 163(5) imposes a penalty on a person or partnership if it

(a) knowingly or under circumstances amounting to gross negligence

(i) makes—or participates in, assents to or acquiesces in, the making
of—a false statement or omission in a return of income of a trust that is
not subject to one of the exceptions listed in paragraphs 150(1.2)(a) to (0)
for a taxation year, or

(i) fails to file a return described in subparagraph (i); or

(iii) fails to comply with a demand under subsection 150(2) or 231.2(1)
to file a return described in subparagraph (a)(i).

Both subsection 163(5) and regulation 204.2 exclude trusts that are subject to
one of the exceptions listed in paragraphs 150(1.2)(a) to (o). Despite this linkage,
subsection 163(5) is not limited to false statements or omissions made on sched-
ule 15.

The penalty under subsection 163(5), set out in subsection 163(6), is the great-
er of $2,500 and 5 percent of the highest amount at any time in the year that is equal
to the total FMV of all the property held by the trust referred to in subsection 163(5)
at that time.*®

The potential severity and breadth of the penalties, coupled with the absence of
statutory defences, is troubling. As discussed above, a trustee may be unable to
locate a beneficiary even when the identity of the beneficiary is known or ascertain-
able. Also, a trustee may be unable to compel a beneficiary to provide the informa-
tion required under regulation 204.2.

Trustees have two possible defences. The first defence is that the trustee is not
grossly negligent. Gross negligence is a high standard. The leading definition of
this term is from Venne,*” where the court wrote:

“Gross negligence” must be taken to involve a greater neglect than simply
a failure to use reasonable care. It must involve a high degree of negligence
tantamount to intentional acting, an indifference as to whether the law is com-
plied with or not.**

In Venne, the court found that the taxpayer “did not exercise the care of a rea-
sonable man” yet still removed the gross negligence penalties that had been im-
posed because the taxpayer’s carelessness did not meet the high standard of gross
negligence.® The standard for gross negligence is therefore clearly higher than the
standard for simple unreasonableness.

However, unlike subsection 163(3), which requires the minister to establish the
facts justifying the assessment of a subsection 163(2) penalty, subsection 163(6)
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involves no such requirement. However, most of the extensive jurisprudence deal-
ing with subsection 163(2) penalties should be applicable to subsection 163(6)
penalties. This jurisprudence includes Bowman J’s comments in Farm Business
Consultants Inc. v. Canada:>

A Court must be extremely cautious in sanctioning the imposition of penalties
under subsection 163(2). ... [W ]here a penalty is imposed under subsection
163(2) although a civil standard of proof is required, if a taxpayer’s conduct
is consistent with two viable and reasonable hypotheses, one justifying the
penalty and one not, the benefit of the doubt must be given to the taxpayer and
the penalty must be deleted.”!

The CRA audit manual stresses the high threshold that must be met before gross
negligence penalties can be imposed:

Gross negligence, as used in subsection 163(2), covers a set of facts which
clearly indicates either that the taxpayer knew or ought to have known that
an offence was committed under this subsection or that the taxpayer acted
so carelessly or so negligently that the way in which the taxpayer handled
their affairs amounted to gross negligence (that is, negligence of conspicuous
magnitude).”

However, even if a trustee (or an adviser to a trustee) can raise a successful de-
fence to a gross negligence penalty, doing so is a costly and stressful affair. The
CRA has said:

While the Act also includes a gross negligence penalty under subsection
163(5), as part of the CRA’s education-first approach, the CRA will only apply
this penalty in the most egregious cases where a bare trust fails to file. Impos-
ing such penalty would only occur in the context of a compliance action, such
as an audit, where all factors and circumstances of the taxpayer’s particular
situation are considered together. A gross negligence penalty for failing to
file will be subject to oversight and approval by Headquarters, following a
mandatory referral.>

Such sentiments may be a comfort now, while the trust reporting rules are
in their infancy, but a legitimate fear exists that the restraint cited here will wane in
the future, as it has in the case of other penalties that are now routinely assessed.

A second possible defence for trustees is a common-law due diligence defence.
It is clear, as a matter of law, that anyone assessed a penalty will be excused if they
exercised due diligence in carrying out their obligations.>* But a similar concern
arises here as in the contesting of a gross negligence assessment: the cost and stress
of being assessed a penalty are severe. Trustees and their advisers need greater
certainty about whether their actions could incur significant penalization. This con-
cern is compounded by the requirement to update the relevant information annually.
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It is generally a sound practice to obtain as much information as possible upfront
when dealing with a new trust, but now, to reduce the risk of penalization, yearly
efforts must be undertaken to ensure the continuing accuracy and completeness of
the information.

August 12, 2024 Amendments

The August 12, 2024 amendments to section 150 of the ITA and regulation 204.2
were intended to address the shortcomings identified during the initial year of trust
filings. Of particular note, among these shortcomings, was the widespread confu-
sion over the scope of the “bare trust” concept. It became evident over the course
of early 2024 that the number of such potential arrangements far exceeded the
government’s estimated numbers and could apply to relationships that the drafters
had not anticipated.
The principal areas for amendment were the following:

1) The definition of “settlor” in regulation 204.2 was revised, to reduce the
scope of settlors required to file returns.

2) The property requirements for the “small trust” exemption in subsection
150(1.2) were eliminated.

3) There was an increased asset limit for the filing and reporting exceptions
under subsection 150(1.2) in cases involving related-party arrangements that
qualify as trusts but fall outside the scope of the rules’ policy objectives.

4) The regulated trust account exception was expanded, and statutory trusts
were added to the category of exempt trusts.

5) New exceptions were added with respect to bare trusts’ filing and reporting
obligations and their exclusion from 2024 T3 reporting.

Each of these amendments is discussed below.

Definition of “Settlor”

The incorporation by reference of the definition of “settlor” in subsection 17(15)
of the ITA was deleted, and a specific definition was added as regulation 204.2(3).%
The new definition reads as follows:

For the purpose of subsection (1) [the requirement to file a T3] a settlor of a
trust at any time means any person or partnership that has directly or indirect-
ly, in any manner whatever, transferred property to the trust at or before that
time, other than a transfer made by the person or partnership to the trust for
fair market value consideration or pursuant to a legal obligation to make the
transfer. [Emphasis in original.]
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The new definition applies to years that end after December 30, 2024 (that is, begin-
ning with the 2024 calendar year) and applies to sales for FMV consideration and
transfers made pursuant to a legal obligation.

The apparent purpose of adding this definition is to exclude commercial arrange-
ments. This amendment addresses concerns raised by the joint committee. Specif-
ically, under the previous version, the use of the definition of the term “settlor” in
subsection 17(15) could have led to unintended consequences—for example,
(1) dividends received by a trust could be treated as transfers of property without
consideration, thereby requiring that the corporation paying the dividend be dis-
closed as a settlor; and (2) a trust subscribing for shares in a non-arm’s-length
corporation could have been viewed as the corporation transferring property (the
shares) to a non-arm’s-length person.”® Both of these concerns are addressed by
the revised definition of “settlor”: the first, because the payment of the dividend is
made pursuant to a legal obligation to make the transfer; the second, because the
shares are issued for FMV consideration.”’

Expansion of Exceptions in Subsection 150(1.2)

The current legislation contains several categories of exemptions; the most signifi-
cant changes are being made to the “small trust” exception, professional trust ac-
counts, and money held pursuant to a statutory obligation.

Small Trust Exception: Paragraph 150(1.2)(b)

Under the current legislation, a trust is exempt only if it holds assets with a total
FMV of no more than $50,000 throughout the year, and only if these assets are
limited to those listed in paragraph 150(1.2)(b). Non-exempt property includes
shares of closely held corporations, real or immovable property, personal-use prop-
erty, and property that is often used to settle a trust, such as a silver coin.

The small trust exception is retained with the asset requirements removed.™

One shortcoming noted in respect of the small trust exception is that the excep-
tion is based on the FMV of the property rather than its cost. This changes the due
diligence requirement for determining whether the exemption applies from a
straightforward, periodic analysis—based on when property is acquired and dis-
posed of—to an annual valuation exercise. There is little benefit in focusing on
value: once the trust acquires property with a value of $50,000, it no longer quali-
fies for the exemption; if the trust holds property with a lower value that increases,
there is no principled reason for the trust’s status to change, so far as reporting is
concerned, because the nature of the property has not changed, merely its value. If
the property is sold and new property acquired whose value is greater than $50,000,
reporting will be required.
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Related-Party Exception

New paragraph 150(1.2)(b) of the ITA expands the small trust exemption by ap-
plying it to trusts with specific characteristics (rather than focusing solely on the
trust’s assets) and by enlarging the list of qualifying assets.

The criteria for the expanded exceptions are set out in paragraph 150(1.2)(b.1).
In summary, a trust will be exempt if

1) all trustees and beneficiaries are individuals, and each beneficiary is related
to each trustee;

2) the value of the trust’s assets does not exceed $250,000 (an increase from the
$50,000 limit that applies to trusts that do not meet the other criteria for ex-
clusion in paragraph 150(1.2)(b.1));

3) the trust’s assets are limited to those listed in subparagraph 150(1.2)(b.1)(iii),
which are as follows:

a) money;

b) Canadian guaranteed investment certificates (GICs);

c¢) certain government debt obligations and debt obligations issued by listed
corporations, mutual funds, and limited partnerships;

d) listed shares, units of listed mutual funds, and shares of listed mutual fund
corporations;

e) units of mutual fund trusts, whether listed or not;

f) units of a related segregated fund trust; and

g) personal-use property of the trust.

The most significant changes introduced by this amendment are the following:

1) the exception for related-party trusts;

2) the higher limit for the value of the trust assets (increased from $50,000 to
$250,000); and

3) the addition of personal-use property.

However, one should also identify the trusts that are not exempt, which include
(1) trusts in which the trustee is also a beneficiary (a common occurrence in fam-
ily trusts); (2) trusts in which a corporation is a beneficiary (again, common in
trusts that own shares of closely held corporations); (3) trusts that own shares of a
closely held corporation; and (4) trusts settled with property, such as a silver coin.*

The higher limit for the value of the trust assets will be welcome for small trusts.
The $250,000 limit is arbitrary; however, given that it is five times the limit in the
previous legislation, it will relieve many small trusts from reporting obligations,
assuming that the property held by these trusts meets the other listed exemption
requirements.

The addition of the exemption for personal-use property is welcome, but its ef-
fectiveness is limited by the $250,000 value cap. Whether the $250,000 cap will be
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effective in the context of common strategies—such as adding an adult child as a
joint tenant on a house or bank account in order to avoid probate taxes—will depend
on the legal nature of the interest transferred. If the transfer creates a true joint
ownership interest in the property, many such arrangements will exceed the report-
ing threshold, given the average value of homes in many parts of the country. Joint
bank accounts are likely to vary more in value, but many will also exceed the limit.

However, many of these arrangements do not confer a beneficial interest in
property equal in value to the legal title held. In law, many of these arrangements
are referred to as “legal but not beneficial joint tenancies” or “Pecore’ joint tenan-
cies—named after the Supreme Court’s decision Pecore v. Pecore.”® In that case,
the Supreme Court of Canada recognized that an individual may transfer legal title
to property to a joint tenant in a way that provides the transferee only with a right
of survivorship, without granting immediate beneficial ownership of the property.
With this kind of joint tenancy (legal but not beneficial), the transferee acquires
only legal title, with no present beneficial interest in the property. This raises ques-
tions about how to value such interests for the purposes of trust reporting.

Although the courts have not yet considered these questions, the prevailing view
is that the transfer of the right of survivorship or a legal interest in the title does not
constitute a disposition for the purposes of the ITA. An implication of this view is
that the value of the interest is nil, or close to nil. This interpretation is supported
by the fact that the donor continues to receive all income from the property during
their lifetime and can terminate the arrangement at any time.®' Only on the donor’s
death does the joint holder receive the property through the right of survivorship.

The foregoing suggests that the value of a right of survivorship is negligible and
should certainly be below the $250,000 threshold. The challenge will be to iden-
tify which property interests are governed by such arrangements.

Other Exemptions
Trust Accounts

The exemption for regulated trust accounts (such as lawyers’ trust accounts) is
narrowed by the $250,000 limit. However, the question whether the information
is subject to solicitor-client privilege remains.

The Supreme Court of Canada’s 2016 companion decisions in Canada (Na-
tional Revenue) v. Thompson® and Canada (Attorney General) v. Chambre des
notaires du Québec® confirmed the primacy of solicitor-client privilege as a prin-
ciple of fundamental justice, despite the CRA interests involved in gaining access
to taxpayer information. In Thompson, in the context of reviewing a requirement
for information made to a lawyer under subsection 231.2(1), the Supreme Court
found that information in a lawyer’s accounting records, such as a list of accounts
receivable containing names of clients, was “presumptively privileged” and there-
fore the lawyer was not required to provide the information to the CRA unless a
court first determined that solicitor-client privilege did not apply.*
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In addition, certain information normally required on schedule 15, such as a
client’s identity or address, might be covered by privilege independently.®

Whether privilege applies to trust account records may depend on the circum-
stances. The Federal Court in Levett v. Canada (Attorney General) recently found
that trust account documents were not privileged because the taxpayer had failed
to detail the relationship between those documents and the seeking or giving of
legal advice.*® In upholding the decision (on other grounds), the Federal Court
of Appeal commented (in obiter) that information in a lawyer’s trust account might
not always be privileged because it may not relate to the lawyer-client relationship
or communications between a lawyer and client.”’

When considering the scope of privilege, it is important to remember that
solicitor-client privilege belongs to the client, not the lawyer, and only the client is
entitled to waive it.% Therefore, if solicitor-client privilege may apply to the infor-
mation, a client’s consent should be obtained before the filing of any T3 returns or
schedule 15s.

Statutory Accounts

Paragraph 250(1.2)(q) has been added, exempting trusts that are established to
comply with a statute requiring the trustees to hold property in trust for a specified
purpose. This would exempt trusts established by condominium corporations that
hold common property for the benefit of strata-title owners, or trusts of assets held
by bankruptcy trustees and provincial guardians.

Bare Trusts

The application of the reporting rules to so-called bare trusts resulted in significant
uncertainty and, frankly, chaos, in the leadup to the filing of trust tax returns for
2023. Therefore, the rules for bare trusts were subject to the greatest changes in the
August 12, 2024 proposed amendments.

The version of subsection 150(1.3) (the bare trust provision) that passed into
law reads as follows:

For the purposes of this section, a trust includes an arrangement under which
a trust can reasonably be considered to act as agent for all the beneficiaries
under the trust with respect to all dealings with all of the trust’s property.

The August 12 draft legislation proposes to repeal the current version of sub-
section 150(1.3) and replace it with the following:

(1.3) For the purpose of this section and section 204.2 of the Income Tax
Regulations,
(a) an express trust is deemed to include any arrangement under which
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(1) one or more persons (in this subsection and subsection (1.31) re-
ferred to as a “legal owner”) have legal ownership of property that is held
for the use of, or benefit of, one or more persons or partnerships, and

(ii) the legal owner can reasonably be considered to act as agent
for the persons or partnerships who have the use of, or benefit of, the
property;

(b) each person that is a legal owner of an arrangement that is de-
scribed under paragraph (a) is deemed to be a trustee of the trust; and

(c) each person or partnership that has the use or benefit of property
under an arrangement that is described under paragraph (a) is deemed to
be a beneficiary of the trust.”

A companion amendment to subsection 104(1) removes the reference to sec-
tion 150.

The combined effect of the removal of the reference to section 150 and the re-
placement of subsection 150(1.3) is to clarify both (1) the types of arrangements
that are to be subject to beneficial interest reporting (namely, legal ownership of
property that is held for the use or benefit of one or more persons or partnerships
where the holder acts as an agent for other persons or partnerships) and (2) the roles
played by each of the parties to such a relationship. The amendments remove the
circularity in former subsection 150(1.3) (“a trust includes an arrangement under
which a trust . . .”) and attempt to provide some bright lines by deeming who is a
trustee and who is a beneficiary under such an arrangement.

The August 12 draft legislation provides, in proposed subsection 150(1.31), a
list of exempted relationships. These relationships can be summarized as follows:”

1) All of the deemed beneficiaries are also legal owners of the property and there
are no legal owners who are not deemed to be beneficiaries.
2) The legal owners are related individuals, and the property is the principal
residence of one of the legal owners.”!
3) The legal owner is an individual who holds real property, which is the legal
owner’s principal residence, for the use or benefit of the owner’s spouse or
common-law partner.”
4) Property is held by a general partner for the benefit of a partnership, and the
partnership will file an information return in form T5013 for the year.
5) Property is held by a legal owner pursuant to a court order.
6) Property that is Canadian-resource property is held for the use or benefit of
a person (or persons) or partnership (or partnerships) that
a) is a public corporation (or corporations), or corporations controlled by
public corporations;”

b) is a partnership if a majority-interest partner (or a group of majority-
interest partners) is a public corporation or a subsidiary of a public cor-
poration; or
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¢) is a partnership in which either a majority-interest partner is a public cor-
poration (or a subsidiary of a public corporation) or a majority-interest
group of partners is composed of public corporations (or their subsidiaries),
or partnerships that consist of public corporations or their subsidiaries.
7) The arrangements are for non-profit organizations, provided that the property
consists only of funds received from the Crown.

Application of Amendments

The changes described above apply to different years. Specifically:

1) The amendments to section 150(1.2)™ apply to taxation years that end after
December 30, 2024 (that is, beginning with the 2024 taxation year).

2) The current version of subsection 150(1.3) (bare trusts) is repealed for taxation
years that end after December 30, 2024 (that is, beginning with the 2024 tax-
ation year). Because reporting was not required on an administrative basis for
2023, bare trusts that have not reported for 2023 are not required to report.”

3) The revised version of subsection 150(1.3) (bare trusts) applies only to tax-
ation years ending after December 30, 2025 (that is, beginning with the 2025
taxation year) and thereafter. Presumably this delay is designed to allow
taxpayers to organize their affairs and determine which arrangements are
subject to beneficial ownership reporting. It is hoped that another objective
of the delayed reporting is to allow the CRA and the Department of Finance
to absorb further commentary on the implementation of the new rules so that
the rules can be fine-tuned (whether through changes to the legislation itself
or through administrative commentary) so as to meet their objective with a
minimum of overreach.

What Is the Effect of the Changes?

Several observations can be made about the revised rules:

1) The relief is clearly targeted at relationships among “ordinary” taxpayers.
The exceptions to the reporting rules for bare trusts, and the amendment to
the small trust exception, clearly signal that the Department of Finance is
responding to pressure to exempt the ordinary and low-risk arrangements of
unsophisticated taxpayers.

2) There is little relief for taxpayers in large organizations. A submission made
by the Tax Executive Institute to the director general of the Tax Legislation
Division on September 11, 2024 included a number of comments. A theme
of the submission was that many large organizations—which may have doz-
ens or hundreds of bare trust arrangements to report—are low-risk taxpayers
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that are already reporting all the income. The submission urged the Depart-
ment of Finance to consolidate the enhanced reporting with the reporting
already required of such taxpayers, in order to reduce the administrative
burden the enhanced reporting will necessarily add.

3) The Department of Finance is clearly targeting the reporting requirements,
presumably to match them with the overall policy goals of the legislation.
But what are these goals, really? The minister’s original announcement in
the 2018 budget simply said that the goal of expanded reporting would be to
“help authorities to effectively counter aggressive tax avoidance, tax evasion,
money laundering and other criminal activities perpetrated through the mis-
use of corporate vehicles,” and that “the Government proposes to introduce
enhanced income tax reporting requirements for certain trusts to provide
additional information on an annual basis.””® A laudable goal. But, as the
experience of 2023 showed, the scope of the legislation was overbroad, such
that the CRA was not capable of administering the reporting required. The
goals set out in the 2018 budget have been repeated without being clarified.
What is the practical effect of this omission?

As the 2023 experience demonstrated, the scope and variety of relationships that
could be seen as “bare trusts” vastly exceeded what the drafters of the legislation
expected. The August 12 amendments, and the delay of beneficial interest reporting
to 2026, are evidence of this. But the real question is how to ensure the legislation
meets its objectives—that is, identifying and catching crooks—without excessive
collateral costs to otherwise compliant taxpayers. It is not clear that this is possible
with legislation alone. It may be necessary to impose a larger burden on the CRA,
tasking the agency with defining, on an administrative basis, the categories of re-
lationships that demand disclosure. This would involve an unwelcome departure
from a strict rule-of-law approach to legislating, but there may be no alternative in
such an amorphous area. This is an aspect of the “flexibility” discussed above and
further discussed below—that is, giving the tax administrator the ability to respond
to challenges as its knowledge grows. An example of a challenge requiring this
flexible approach is cited by the joint committee in its September 11, 2024 submis-
sion: it observes that the explanatory notes to paragraph 150(1.2)(q) (which ex-
empts statutory trusts) refer to bankruptcy and guardianship trusts but do not refer
to deemed trusts arising under the ITA or the Excise Tax Act. Other such examples
will emerge. This is an area where the CRA can show leadership in minimizing the
burden that the reporting rules place on taxpayers and advisers.

Such a role puts a heavy burden on the CRA to respond in both a timely and a
sensitive manner in an area where it lacks institutional history or background. Such
a task would be helped by increased transparency regarding the goals of the regime.
If the real purpose of the beneficial disclosure rules is to deter professionals from
abetting schemes facilitated by a lack of oversight, clarifying the regime’s goals
would help alleviate fears about large penalties for innocent reporting omissions.
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October 29, 2024 Announcement

The CRA announced on October 29, 2024 that it will not require bare trusts to file
a T3 return, including schedule 15, for the 2024 tax year, unless the agency makes
a direct request for the filing. This was immediately added to the CRA’s New Re-
porting Requirements web pages, mentioned above.”” This announcement ensures
that, regardless of whether the changes proposed in the August 12, 2024 draft
legislation are enacted by Parliament before March 2025, no general requirement
will exist for bare trusts to file T3 returns or schedule 15 reporting for 2024. This
reiterates for 2024 what the CRA announced in late March 2024 for the 2023 tax
year. The Taxpayers’ Ombudsperson issued a release on October 30, 2024, thank-
ing the CRA for having lifted when it did the filing requirement for 2024, given that
many tax preparers complete their hiring and training in the fall for each upcoming
tax season and that, therefore, announcing relief or an exemption beyond Novem-
ber is not timely.

Leaving aside the question whether an upcoming federal election held no later
than fall 2025 may delay the enactment of new tax legislation, the Department of
Finance consulted with the public in August and September 2024 regarding the
August 12, 2024 proposed amendments, and adjusted proposals may be in the oft-
ing—though they may not be released until after the 2024 tax season has begun.
Therefore, given that the August 12, 2024 proposals indicated an intention to post-
pone bare trust reporting until the 2025 tax year, the CRA’s announcement of Oc-
tober 29, 2024 is indeed welcome.

Alternative Protective Steps

In the conclusion to this paper, we make several suggestions regarding changes to
the trust reporting rules. Our suggestions relate to narrowing the categories of re-
lationships requiring reporting, reducing penalties, and limiting the scope of bare
trust disclosure. Without such changes, it becomes more likely that trusts will take
legitimate steps to protect themselves from the current onerous rules.

One example of such a protective measure consists in the argument’® that under
the provincial securities transfer acts, marketable securities are, in fact, securities
entitlements, not property, with the result that a trust holding only publicly traded
shares and bonds holds no property and therefore is not subject to trust reporting.

Another source of such protection is the ability, in the common-law provinces,
to designate Quebec law as the law governing an agency agreement. This is a
topic that goes deep into the conflict-of-laws context and is well beyond the scope
of this paper. Suffice it to say that, whether the instrument in question is governed
by contract or trust law, it is open to the makers of the instrument to choose the
law by which it is governed. This may permit a single report to be filed under
the QTA (under the QTA’s nominee agreement reporting, discussed below) rather
than in annual reports under the ITA. (Alternatively, as discussed below, the single
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report may not even be required under the QTA if there is no Quebec taxpayer, no
Quebec tax, or no property in Quebec.)

Reviewing Public Policy Goals: Flexible Application
of the Trust Reporting Rules Is Warranted

As invasive as corporate registers and trust reporting may be, their underlying
public policy goals—which sometimes differ in significant ways (for example, the
UK and Quebec public corporate reporting rules, unlike other regimes, appear to
reflect a public policy aim of combatting fraud among business counterparties )—
may help (1) clarify the rationale behind these rules, (2) encourage acceptance of
this rationale where it appears reasonable, and (3) show why flexibility is needed
in applying the rules.

As regards the applicable public policy, the stated goal of combatting public
harms is a first principle. The public harms identified are tax evasion, unreasonable
tax avoidance, money laundering, and terrorist financing,” as noted in STEP Can-
ada’s submission of February 21, 2024 to Innovation, Science and Economic De-
velopment Canada (“the STEP submission”). This submission concerned the need
to limit public access to corporate registers and to prohibit searching such registers
by an individual’s name.* The STEP submission makes the following points:

» There appears to be a trend in corporate registers: specifically, jurisdictions
that aim to combat public harms (such as tax evasion, unreasonable tax avoid-
ance, money laundering, and terrorist financing) have registers that are inter-
nal to the corporation and submitted to the government only in the context of
an investigation. This is the case in several Canadian provinces that have re-
porting requirements for individuals with significant control. In other juris-
dictions, such as the United States under the US Corporate Transparency Act,®'
the information is submitted to the government but not posted publicly.

* However, when a jurisdiction cites not only public harms but also private
harms as a rationale for corporate reporting, information on corporate bene-
ficial ownership tends to be posted in public registers. In the United King-
dom, for example, the names of people with significant control of
corporations have been posted publicly since 2016 under the Companies Act
2006.% The private harm being combatted through this increased transpar-
ency seems to be fraud among business counterparties; the public posting
clarifies for the parties who they are dealing with in business matters, and it
thereby levels the economic playing field between the parties. As stated in
2013 by then UK Prime Minister David Cameron: “Illegality . . . is bad for
Britain’s economy . . . as people evade their taxes through untraceable trails
of paperwork. . . . There are so many wider benefits to making this informa-
tion available to everyone. It’s better for businesses here—who will be able
to better identify who really owns the companies they’re trading with.”
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Another example of a jurisdiction with a public corporate beneficial owner-
ship register is Quebec, which—Ilike the United Kingdom—has cited the
prevention of fraud between counterparties as a goal of its public corporate
register. This is evident, for example, in the anti-fraud statement issued by
Quebec’s Ministry of Finance, as referenced above,* and in the opening pro-
vision of Quebec’s legal publicity act,® which states in part, at section 0.1:

The purpose of the [Legal Publicity] Act is to enhance the protection
of the public by providing public access to certain information con-
tained in the register, particularly in the context of socio-economic
relations. A further purpose of the [Legal Publicity] Act is to prevent
and fight tax evasion, money laundering and corruption.

Given that the Canadian federal government has clearly identified a public
policy goal of using the corporate beneficial ownership register to combat
the public harms listed above (but not the goal of combatting fraud among
counterparties), one questions whether making the federal register public is
justified. This highlights the importance of maintaining the current restric-
tion on name-based searches of the federal register, a limitation that the
federal government has, to date, preserved.®

Similarly, although British Columbia appears set to require public access to
its internal corporate registers in 2025, it has not clearly cited a need to ad-
dress private harms in this context.’” Therefore one questions whether British
Columbia needs to make those registers public.

In fact, the public nature of the federal, Quebec, and (potentially) BC cor-
porate registers may be seen as constituting an unreasonable invasion of
privacy, placing these jurisdictions at odds with international norms. This
norm was reflected in, for example, the November 2022 decision of the high-
est EU court (the European Court of Justice) in WM and Sovim SA v. Luxem-
bourg Business Registers.® In this case, the court held Luxembourg’s public
corporate beneficial ownership register to be a serious interference with
fundamental privacy rights. Following that decision, several EU jurisdictions
have closed public access to such registers.

The public policy discussed above appears to show the following about trust
reporting in Canada:

When, as in the case of trust reporting, public policy is aimed at combatting
public harms (tax evasion, unreasonable tax avoidance, money laundering,
and terrorist financing) and does not extend to combatting the private harm
of fraud among counterparties, little justification exists for a public register.
However, reporting beneficial ownership to the government appears unavoid-
able, except when such reporting is an unintended consequence of the rules.
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* The requirement that trusts report information to a governmental authority
is likely to increase the already conservative tendency of professionals to err
on the side of caution when applying reporting rules. In this regard:

— US attorneys who were beginning—prior to the March 2025 US an-
nouncement to limit reporting, under the US Corporate Transparency Act,
to non-US companies—to implement corporate beneficial ownership re-
porting under the US Corporate Transparency Act had indicated that the
additional work involved in collecting a wider range of information had
changed the way they practise law, increasing the caution, planning, and
time needed to carry out the applicable work.®

— When we consider the example set by the regulation for corporate register
reporting (in force as of January 2024 under the CBCA),” it may become
common for professionals to assist clients in preparing questionnaires for
trustees and others familiar with a trust’s affairs—particularly for those
individuals known to a trustee. That regulation requires private CBCA
corporations, in an effort to ensure that they are aware of all of their ISCs,
essentially to annually request information from their ISCs, shareholders,
and any other persons that the corporation reasonably believes may have
relevant knowledge. These individuals may be asked to provide, among
other things, contact information for any other ISC or for any person who
might have such information.

We would suggest, however, that as trusts comply with trust reporting under
the ITA, the apparently heavy burden of compliance—evident, for example, in the
early experience with corporate beneficial ownership reporting—may prompt a
more flexible approach to applying the trust reporting rules.

The view that flexibility in applying the trust reporting rules is appropriate is
surely supported by the fact that major jurisdictions such as the United States (for
its corporate reporting for non-US companies) and the United Kingdom, whose
corporate reporting (including for trust shareholders) is more extensive than Can-
ada’s, tend to having trust reporting rules that are less extensive than Canada’s.”!
In the United States, tax filings seem to follow the traditional approach, requiring
the reporting of beneficiaries only in years when they have received a distribution.
In the United Kingdom, a non-public trust register is maintained; it requires a one-
time filing with His Majesty’s Revenue and Customs of detailed trust information,
with updates required only when there are changes to the trust.

In the next section of this paper, we discuss the flexibility within the corporate
reporting rules when it comes to the identification of trust beneficiaries and per-
sons with de facto control of the reporting corporation. We also set out our submis-
sion that the trust reporting rules should be similarly flexible in identifying these
persons.
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Defining Trust Beneficiaries and Influencers: Extending
Corporate Reporting Flexibility to Trusts

The rules governing corporate beneficial ownership registers must address trusts
when a trust effectively holds 25 percent or more of the votes or value (or, in Brit-
ish Columbia, 25 percent or more of the votes or the shares by number) of the
subject corporation, or exercises control in fact over the corporation.” In such
cases, reporting is generally required in respect of individuals who are trustees or
beneficiaries, or who have control in fact.

As regards identifying trust beneficiaries under the corporate beneficial owner-
ship rules, the following points indicate that not all beneficiaries are required to
be reported:

* With respect to ultimate beneficiaries under Quebec’s legal publicity act, the
Quebec Enterprise Registrar, which administers the regime, takes the pos-
ition that only individual beneficiaries who have received a trust distribution
either currently or at some point in the past are ultimate beneficiaries.”

* As regards ISCs under the CBCA, Corporations Canada has indicated, as a
matter of administrative guidance, that a beneficiary is considered to be in
control of the trust only if their rights include appointing or removing trust-
ees, directing the distribution of the trust assets, making investment deci-
sions for the trust, amending trust documents, or terminating the trust.”

* As regards significant individuals under the BC Business Corporations Act,
the BC government subscribes to the following definition of a reportable
beneficial owner: “A beneficial owner is an individual who is legally entitled
to receive benefits of property rights (e.g. shareholder rights) in equity even
though legal title of the property belongs to another person (e.g. the
trustee).”®® This approach appears to extend to discretionary beneficiaries,
though it has some limitations (for example, it does not appear to include
future beneficiaries not yet in existence).

* An international example can be found in the United Kingdom,’® where ISCs
include any individuals with significant influence or control over the activ-
ities of the trust.

An issue related to the reporting of beneficiaries concerns how legislation gov-
erning information-exchange deals treats discretionary trust beneficiaries (which
is relevant by analogy, even if does not per se relate to corporate or trust reporting).
Such legislation often limits reporting to situations where a trust beneficiary re-
ceives a distribution in the given calendar year. In this context, it should be noted
that the common reporting standard at part XIX of the ITA? (relevant, for example,
when a Canadian financial institution reports account information on a tax resident
of another country—other than the United States—to the CRA, which then remits
the information to the tax authority of the other country) indicates that “controlling
persons,” who are reported in the case of a trust, include its beneficiaries (but for
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this purpose, a discretionary beneficiary will be considered a beneficiary in a cal-
endar year only if a distribution has been paid or made payable to the discretionary
beneficiary in the calendar year).

As regards identifying individuals who exercise influence over trustee deci-
sions—without necessarily holding or controlling the 25 percent interest in the
underlying corporation—corporate reporting legislation imposes a relatively high
bar, relying on the “control in fact” standard as defined in the operational control
criteria in subsection 256(5.11) of the ITA.

This approach can be seen, for example, in section 0.4 of Quebec’s legal public-
ity act, which cites the QTA equivalent” of subsections 256(5.1) and (5.11) of the
ITA; in sections 1.1(5) and (6) of the Ontario Business Corporations Act, which
explicitly incorporate the wording of subsections 256(5.1) and (5.11) of the ITA;
and in the CBCA, where section 2.1(1)(b) refers to “control in fact” without defin-
ing the term. Corporations Canada, however, has issued guidance on control in
fact® that appears to align with the operational control standard set out in subsec-
tion 256(5.11) of the ITA. This guidance includes the following statement: “Deter-
mining whether an individual has ‘control in fact’ requires consideration of all
factors relevant to the circumstances and goes beyond looking solely at whether an
individual has the legal authority to effect change in the board.”'™ The guidance
proceeds to identify a number of factors to consider in this regard, including “how
much control the individual has to direct the activities of the corporation.”'"!

Accordingly, we submit that the corporate reporting rules generally set a high
threshold for identifying significant individuals in their capacity as trust benefici-
aries—whether as beneficiaries per se or as individuals exercising control in fact.
This clearly supports the need for flexibility in trust reporting, in the follow-
ing sense:

» With respect to reportable beneficiaries, two key considerations arise. First,
as noted above, there is a need to limit the categories of relationships that re-
quire disclosure—if necessary, through CRA administrative guidance that
narrows the scope of relationships subject to reporting. A second consider-
ation is that the gross negligence penalty (equal to 5 percent of the highest
value of trust property during the year) should be waived in all but the most
egregious cases. This approach should not be limited solely to bare trusts for
the 2023 year (as referenced in the CRA’s New Reporting Requirements
Pages),'” but should reflect a broader policy similar to Quebec’s. Under the
QTA (as discussed below), Quebec dropped the 5 percent gross negligence
penalty entirely and did not adopt it as part of its harmonization with the
federal trust reporting rules.

* As regards determining who, under regulation 204.2(1)(b), has the ability
(through the terms of the trust or a related agreement) to exert influence over
trustee decisions regarding the appointment of income or capital of the trust,
the technical notes indicate that “this would include, for example, a protector
of the trust.” In this context, it is important that there be an acknowledgment
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that “exerting influence,” for trust reporting purposes, means controlling
trustee decisions—in accordance with (1) the concept of “control in fact”
over a corporation or its major trust shareholder under corporate reporting
rules and (2) the 2018 budget, which introduced trust reporting and used the
word “controlling” in reference to trustee decisions; inexplicably, however,
a lesser standard (to “exert influence’) has been used since the introduc-
tion, later in July 2018, of draft legislation for trust reporting. Quebec, by
contrast, uses the word “controlling” on the Quebec trust tax return pre-
scribed under the province’s equivalent provision for trust reporting, sec-
tion 1000 of the QTA.

Quebec Aspects of Trust Reporting
Quebec Aspects of the ITA Trust Reporting Rules

Nature of the Quebec Trust: “For Civil Law Purposes a Trust
Other Than a Trust That Is Established by Law or by Judgement”

The obligatory filing of trust tax returns arises under subsection 150(1.2) of the ITA
for civil-law trusts, other than those established by law or judgment. This termin-
ology refers to a trust concept similar to the concept of the express trust in common-
law jurisdictions, but it is based on the unique nature of the Quebec civil-law trust.
According to article 1262 of the Civil Code of Québec (CCQ),'” a Quebec trust
may be established by contract (for example, by a trust deed, which is treated in
Quebec as a contract; Quebec also recognizes contracts established by gratuitous
title), by will, by law, or by judgment.'®*

Articles 1260 and 1261 of the CCQ, among other CCQ provisions, emphasize
that although Quebec civil law does not recognize a division of ownership between
legal and equitable (or beneficial) owners, it permits a trust to be set up. Under
Quebec civil law, a trust is set up when the settlor transfers property from their
patrimony (broadly defined as a person’s assets minus their liabilities) to a separate
trust patrimony. This trust patrimony is held and administered by the trustee and is
appropriated to a particular purpose. The resulting structure is referred to as a
“patrimony by appropriation,” which is distinct from the respective patrimonies of
the settlor, trustee, and beneficiaries—none of whom hold a “real right” (right “in
rem”) in the trust patrimony.

A unilateral declaration of trust is therefore generally not possible under Quebec
law. Furthermore, it is notable that at least one trustee of a Quebec trust must not
be a current or potential future beneficiary (this is the so-called independent trust-
ee requirement set out in article 1275 of the CCQ). Article 1293 of the CCQ also
provides that additional property may be contributed to the trust by any person, if
this is done in accordance with the rules governing the constitution of the trust.

Some other important elements have recently been highlighted in relation to
Quebec trusts, as follows:'®
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* Although Quebec law takes intention into account when determining wheth-
er a trust (other than a trust created by law or judgment) has been estab-
lished, Quebec courts appear to closely examine whether the separate
patrimony required for a trust actually exists. Therefore, as we will discuss
below, courts have held, depending on the circumstances, that other arrange-
ments, such as nominee agreements (in French, “préte-nom” agreements),
exist instead.'"

* Also limiting the potential existence of a trust is article 1274 of the CCQ,
which requires that a trustee be either a natural person or a legal person
authorized by law to act as a trustee (such as a qualified trust company
or, apparently, a non-share capital corporation incorporated under the Can-
ada Not-For-Profit Corporations Act,'”” pursuant to sections 31 and 32 of
that act).

Bare Trust Not Part of Quebec Law

In light of the foregoing, it is not surprising that the concept of a bare trust is not
obviously a part of Quebec trust law.'”® Indeed, the CRA recognized this in a Feb-
ruary 27, 2024 technical interpretation.'” This interpretation addressed the question
whether, given the terms of subsection 150(1.3), a trust return must be filed in
circumstances where a person is acting as agent for one or more other persons in
relation to all dealings with certain property, but without the arrangement constitut-
ing a trust.

The CRA indicated that, for a trust return to be required under section 150, a
trust must exist under the applicable private law. Commentary both before and after
that technical interpretation has indicated that, although every situation must be
evaluated according to its particular facts, the typical arrangement under a standard
Quebec nominee agreement, whereby one person acts as an agent (or, under Que-
bec law, enters into a contract of mandate under article 2130 of the CCQ) does not
constitute a trust, provided there is no stated intention to create a trust through the
establishment of a patrimony by appropriation (which would be rare). Accordingly,
trust reporting would generally not be required in such cases, despite the wording
of subsection 150(1.3).''°

It should be noted that the introductory language of subsection 150(1.2) (draw-
ing, as noted above, on article 1262 of the CCQ) does not require the filing of a trust
return when a Quebec trust is established by law or by judgment. Revenu Québec
has identified examples of trusts established by law,""" including Quebec vehicles
such as the usufruct, the right of use, and the substitution. These arrangements—
rooted in French legal tradition from a time before the formal recognition of trusts
in the CCQ and its predecessor, the Civil Code of Lower Canada—are referred to
by Revenu Québec as “deemed trusts’ established by law (specifically, under sec-
tions 7.9 to 7.11 of the QTA) ' and are therefore not trusts to which the trust report-
ing rules apply.
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An example of a Quebec trust arising by judgment—and therefore not subject to
trust reporting—would be a court judgment ordering the constitution of a trust
to secure the payment of alimentary support in a family law matter.'"

Proposed Subsection 150(1.3)

New subsection 150(1.3), as proposed by Finance on August 12, 2024 (“proposed
subsection 150(1.3)”), makes it clear that the situations it addresses include neither
a Quebec nominee agreement that is not a trust nor, apparently, even a Quebec trust
that might otherwise fall within the scenarios to which proposed subsection
150(1.3) refers. This is because the proposed provision, by removing reference to
the term “bare trust,” refers only to “express trusts” and does not include the phrase
“for civil law purposes a trust other than a trust that is established by law or by
judgement.” This interpretation is supported by both the French and English ver-
sions of the explanatory notes to proposed subsection 150(1.3).""* Both versions
reference only common-law concepts—specifically, the division between legal and
beneficial ownership, and the concept of the bare trust.

Trust Reporting Rules Under the QTA

The Quebec trust tax return takes account of the federal trust reporting rules, except
in the case of bare trusts, and it imposes lighter penalties than the federal rules. As
indicated in the province’s 2021-22 budget,'" the Quebec tax system is harmonized
with the federal tax system, subject to specific exceptions,''® regarding the obliga-
tion to file a tax return and provide certain information about trusts. The QTA
provisions on trusts and trust reporting were finally amended in December 2024
to reflect the harmonization with the federal regime (effective for trust year-ends
after December 30, 2023).""” The harmonization was, however, reflected already
in the Quebec trust tax return and its accompanying guide,''® which referred to trust
reporting and, in effect, incorporated the wording of subsection 150(1.2). Subsec-
tion 150(1.3), which concerns bare trusts, was not referenced.

The Quebec equivalent of federal schedule 15 (which provides beneficial owner-
ship information as required under regulation 204.2) is in part 5 of the Quebec trust
tax return. Titled “Additional information about the trust,” this section has the same
content as federal schedule 15, with one exception: it lacks the box at the end of
federal schedule 15, which asks for details regarding the terms of the trust that
extend the class of beneficiaries to unknown entities, such as unborn children and
grandchildren.

When the QTA was amended to reflect the harmonization, standard Quebec
nominee agreements were not included in the trust reporting. This exclusion is
consistent with the CRA technical interpretation of February 2024 (mentioned
above), the commentary on Quebec nominee agreements, and the current approach
(also mentioned above) reflected in part 5 of the Quebec trust tax return. Including
Quebec nominee agreements in trust reporting would have constituted a substantive
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change—not merely a technical change—to Quebec’s current reporting frame-
work. Apart from the fact that excluding Quebec nominee agreements from trust
reporting is consistent with the principles outlined above, Quebec has a separate
regime for the one-time reporting of nominee agreements to Revenu Québec, as
discussed below, which effectively provides for such arrangements a more efficient
alternative to trust reporting.

Also worth noting are the following additional points from the Quebec budget
papers 2021-22 on the subject of Quebec’s harmonization with the federal trust
reporting rules:

* Quebec tax legislation and regulations will be amended to incorporate the
changes made to the federal tax legislation and regulations relating to trusts
(released on July 27, 2018) in accordance with the general principles of the
federal regime.'"” However, Quebec will introduce a distinct penalty for non-
compliance with the trust reporting rules. The new Quebec penalty will be
significantly lower than the federal penalty (which is the greater of $2,500
and 5 percent of the highest value of trust property at any time in the year).
Quebec’s penalty will be a base amount of $1,000, plus an additional penalty
of $100 per day for each day the omission or default continues, up to a maxi-
mum of $5,000. The current Quebec penalties for filing defaults will con-
tinue to apply.

* The changes to the Quebec tax system will be adopted only after the enact-
ment of the corresponding federal statute or regulation implementing the
July 27, 2018 federal proposals retained by Quebec, subject to any subse-
quent technical amendments. These Quebec changes will take effect on the
same dates as the federal measures with which they are harmonized.

Revenu Québec Comments on the Trust Reporting Rules

It is useful to summarize Revenu Québec’s comments on trust reporting, as outlined
in the 1/22 APFF-RQ committee report,'? given that these comments are likely to
influence the CRA’s approach to trust reporting and appear to reflect Revenu Qué-
bec’s approach to certain aspects of trust reporting under the QTA:

* Revenu Québec appeared to take a very expansive view of who is a benefici-
ary for the purposes of trust reporting. This position was revealed in Revenu
Québec’s response to a question about whether a beneficiary must be re-
ported even if the terms of the trust allowed for the vesting of interests in the
trust among certain beneficiaries, such that some beneficiaries have been
irrevocably vested and the beneficiary in question holds no vested interest
and will never receive a distribution or other benefit from the trust. Revenu
Québec answered that regulation 204.2 refers broadly to beneficiaries as the
object of the reporting and does not exclude beneficiaries who, because of
irrevocable vesting in favour of others, will never receive a benefit. Therefore,
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such beneficiaries are included among those whose information must be
reported on the trust tax return.
Revenu Québec’s answer also indicated the following:

Revenue Québec referenced the 2021-22 Quebec budget and reiterated
that it harmonized the Quebec tax system with the federal tax regime
concerning the obligation to file a trust tax return and to disclose certain
information regarding trusts. As a result, the forthcoming amendments to
Quebec tax legislation and regulations will require trustees to provide
beneficiary information for the same categories of beneficiaries covered
by regulation 204.2.

Revenu Québec will not require from the person filing the trust return the
additional information required by trust reporting if that person can dem-
onstrate that (1) they have taken reasonable steps and exercised due dili-
gence to fulfill the reporting obligation, and (2) the identity of the
beneficiary cannot reasonably be determined. The trustee’s due diligence
is assessed according to the particular circumstances of each case.

If a trust beneficiary refuses to provide the identifying information re-
quired, such as a social insurance number that meets the definition of a
taxpayer identification number (TIN) set out in the ITA and referenced in
regulation 204.2, or if a trust does not file all of the other information
required, Revenu Québec may exercise its discretion not to apply a pen-
alty to the trust. However, Revenu Québec will base this decision on the
particular circumstances of each case, and the trust will be required to
establish its reasonable diligence. Beneficiaries who do not provide the
information required may be liable for a penalty in this situation, under
sections 58.1 and 58.2 of the Quebec Tax Administration Act.!!
Beneficiaries are subject to trust reporting regardless of whether they have
received a trust distribution.

Future beneficiaries—for example, capital beneficiaries in a “second
rank” who will benefit from the trust only after the death of “first rank-
ing” beneficiaries—are considered reportable beneficiaries under regula-
tion 204.2. This is because of the definition in paragraph 248(25)(a) of
the ITA, which includes as a “beneficially interested” person or partner-
ship any beneficiary with a right that is immediate or future, absolute or
contingent, or conditional on or subject to the exercise of discretion.
Revenu Québec has noted that section 7.11.1 of the QTA is similar to
paragraph 248(25)(a) of the ITA. Therefore, trust reporting under the
QTA, as under the ITA, adopts a broad definition of “beneficiary.”'*

An “express trust,” though not defined in the ITA, was explained by the
Department of Finance in its draft trust reporting legislation, released on
July 27, 2018. An “express trust” was defined as a trust generally created
with the express intent of the settlor (typically in writing), differing in this
regard from resulting trusts, constructive trusts, and certain trusts that
arise by operation of law. For example, an express trust under common
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law is characterized by the “three certainties”: (1) certainty about the
intention to create the trust, (2) certainty about the trust property (cer-
tainty of subject matter), and (3) certainty about the beneficiaries of the
trust (certainty of objects). Subsection 150(1.2) refers to express trusts
and, for civil-law purposes, to trusts other than those established by law
or by judgment. Accordingly, an express trust is not one created under
civil law.

Reporting of Nominee (Préte-Nom) Agreements in Quebec

As noted above, standard nominee (or préte-nom) agreements in Quebec do not
appear to be subject to trust reporting under the ITA or the QTA, for the simple
reason that they do not constitute trusts under Quebec law. They are, however,
subject to mandatory disclosure by way of a prescribed form required to be filed
with Revenu Québec within 90 days of the agreement being entered into.'** This
reporting is a one-time filing, although it appears that any amendment to the agree-
ment must also be reported within 90 days of the amendment being made.

In effect, the prescribed form filed with Revenue Québec for nominee agreements
is analogous to one element of the federal trust tax return—namely, schedule 15.

Nominee agreements in Quebec are, by their nature, typically entered into be-
tween mandators (similar to principals under agency law) and a single mandatary
(similar to an agent under agency law). This arrangement limits the number of
parties that must be reported. This limit, in combination with the one-time nature
of the reporting and a monetary penalty for non-compliance that many see as rea-
sonable, has apparently made this filing requirement seem less burdensome to the
parties involved. Although standard nominee agreements are not trusts under Que-
bec law, their purpose is similar to that of bare trusts in the common-law prov-
inces—namely, to facilitate arrangements where a nominee is needed. (However,
situations where an implied nominee agreement might arise outside a business
context are much less common in Quebec because the province has negligible
probate fees and because joint tenancy with the right of survivorship does not exist
in Quebec. Also, Quebec’s nominee agreement reporting rules specifically exempt
most situations where an individual co-signs an immovable hypothec—that is,
a mortgage—to support a related person.)

In Quebec, a nominee agreement may be referred to as an agency agreement
(between principal and agent), but it is more accurately described as a mandate
agreement, under article 1830 of the CCQ, between the mandator and the manda-
tary. Often, this is a “non-apparent” mandate—one that third parties are unaware
of. Such an agreement establishes a simulated (apparent) contractual situation (as
contemplated in articles 1451 and 1452), giving good-faith third parties the ability
to rely on either the apparent or the actual situation. Both the CRA and Revenu
Québec generally respect the nominee agreement.'**

A common example of a nominee agreement is one in which, for administrative
convenience, an immovable property (that is, real property) is registered in the
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name of the mandatary, who holds title on behalf of the mandator, who is the true
owner.'” To promote transparency, Quebec has required—since the coming into
force, in 2020, of an amendment to the QTA—the reporting of all nominee agree-
ments. (This reporting obligation is set out in section 1079.8.6.4 of the QTA, repro-
duced in full below.) Reporting is done by filing a prescribed form'?® with Revenu
Québec within 90 days of the conclusion of the nominee agreement. In essence,
the form requires the identification of (1) the nominee agreement, (2) the parties
involved, and (3) the facts of the related transaction, so that Revenu Québec can
understand the transaction. Written nominee agreements should be attached. One
party to the agreement can report for all of the parties (a common practice). If a
limited partnership is a party, only the general partner must be reported; for a gen-
eral partnership, all partners must be reported (in accordance with section
1079.8.6.4 of the QTA).

Transitional rules are as follows: for nominee agreements entered into before
September 24, 2020 (the date that the reporting requirement came into force), the
90-day filing period began on that date. Nominee agreements that had no further
effect as of May 17, 2019 do not have to be reported.

Some issues that have arisen in relation to this nominee reporting are the
following:

1) Tax consequences. Although the legislation and prescribed form suggest
that agreements without tax consequences need not be reported, Revenu
Québec has indicated that it would be rare for an agreement to have no tax
consequences.

2) Non-Quebec transactions. In the case of a transaction outside Quebec involv-
ing, for example, one Quebec party, reporting is probably required. The pre-
scribed form allows for the reporting of non-resident parties, and it appears,
given the form’s content, that the reporting obligation applies when the nominee
agreement involves a Quebec taxpayer, Quebec tax, or property in Quebec.

3) Amendments. If a material amendment is made to an existing nominee agree-
ment, it appears reasonable to conclude that the amendment must be reported.

4) Unwritten agreements. If the nominee agreement is unwritten, reporting ap-
pears to be required, but without an agreement attached. In practice, many
such filings have been made, with the form indicating that the nominee agree-
ment is unwritten and no nominee agreement is provided.

5) Existence of a nominee agreement. Revenu Québec, in a 2022 round table
response, provided an important clarification: a nominee (or préte-nom)
agreement exists—and must be reported—only if the parties express their
true intent in an undisclosed contract, not known to third parties. Therefore,
if a mandatary discloses to third parties, explicitly or implicitly, that it is act-
ing in conformity with a mandate, a reporting requirement may not arise.'*’
This interpretation could significantly limit the scope of nominee reporting,
but it may also introduce uncertainty in some situations.
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When in doubt as to whether a nominee agreement requires reporting, it may be
prudent to err on the side of caution by reporting. For example, consider an escrow
agreement in which one party holds funds for another, who pays income tax on the
earnings. It is not clear that nominee agreement reporting is needed in this situation
(this is not a classic non-apparent mandate), but there seems to be little downside
to reporting.

Penalties for non-compliance with the nominee reporting rules are as follows:

1)

2)

Late-filing penalty. A penalty for late filing may be assessed, but it must be
formally assessed by Revenu Québec and need not be enclosed with a late
filing. Such assessments may not yet be common. The penalty can easily rise
to $5,000 plus interest, given that the law provides for a penalty of $1,000,
plus an additional penalty of $100 per day, up to a maximum of $5,000. All
parties to the agreement are solidarily (that is, jointly and severally) liable
for this amount (see section 1079.8.13.3 of the QTA).

Suspension of prescription. The applicable limitation period for Revenu Qué-
bec to assess or reassess the tax consequences of the transaction will be
suspended for all the parties to the nominee agreement until the required
filing is made. Once the filing is made, the prescription period resumes (see
section 1079.8.15.1 of the QTA).

The QTA provision that sets out the nominee agreement reporting requirements
(namely, section 1079.8.6.4, as referenced above) is as follows:

A taxpayer who is a party to a nominee contract entered into in the course of
a transaction having tax consequences under this Act or who is a member of a
partnership that is a party to such a contract shall, in an information return sent
to the Minister under separate cover by registered mail and in the prescribed
form, disclose the contract and the transaction to the Minister on or before the
90th day after the date on which the contract was entered into.

The information return must contain the following information:

(a) the date the nominee contract was entered into;

(b) the identity of the parties to the nominee contract;

(c) acomplete description of the facts of the transaction that is suf-
ficiently detailed to allow the Minister to analyze it and have a
proper understanding of the tax consequences;

(d) the identity of any other person or entity in respect of which the
transaction has tax consequences; and

(e) such other information as is required by the prescribed form.

A disclosure made in accordance with the first paragraph by a party to a nom-
inee contract is deemed to be such a disclosure made by any other party to
the nominee contract.

Despite the first paragraph, the obligation to disclose provided for in that
paragraph applies, in the case of a limited partnership, to all of its general
partners and to them only.
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Conclusion

It is our hope, as we await the finalizing of the August 2024 proposals to amend the
trust reporting rules under the ITA, that the Department of Finance and the CRA
will consider adopting the suggestions made in this paper. We conclude with a
broad summary of these suggestions:

e If the goals of the trust reporting rules are, as the government has said, to
combat public harms such as tax evasion, unreasonable tax avoidance,
money laundering, and terrorist financing, then a need exists to limit the
types of relationships that require disclosure. The corporate reporting rules,
which have similar goals and likewise extend to trust shareholders, have
imposed such limits.

* Quebec, in harmonizing with the federal rules on trust reporting, has intro-
duced important differences that should be adopted at the federal level. The
following elements of the federal regime, in particular, should be changed:
the reporting of persons exerting influence over trustee decisions regarding
appointment of income and capital should be limited to persons controlling
such decisions; the 5 percent gross negligence penalty for failure to file
should be repealed or, at the very least, applied only in the most egregious
cases; and bare trusts (akin to nominee agreements in Quebec) that require
reporting should be subject to a one-time (not annual) filing (and to filings
for subsequent amendments) of the additional information now required in
schedule 15 of the trust tax return, without the need to file the entire return.
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https://www.canada.ca/en/revenue-agency/services/tax/international-non-residents/enhanced-financial-account-information-reporting/reporting-sharing-financial-account-information-other-jurisdictions/guidance-on-common-reporting-standard-part-income-tax-act.html
https://ised-isde.canada.ca/site/corporations-canada/en/individuals-significant-control/control-fact-guidance
https://ised-isde.canada.ca/site/corporations-canada/en/individuals-significant-control/control-fact-guidance
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CQLR c. CCQ-1991 (herein referred to as “the CCQ”).

The word “judgment” is correctly spelled without a letter e, as it is spelled in the CCQ. Subsection
150(1.2) of the ITA misspells the word by including a letter e.

Daniel Frajman, “Internal Trusts of Charities: Possible T3 Reporting May Be Less Applicable in
Québec,” Tax Topics no. 2684, August 15, 2023, 1-4, at 1 (https://spso.nyc3.digitaloceanspaces
.com/wp/home/sysadmin/spiegelsohmer.com/htdocs/cms/2023/08/Tax-Topic- Article-Internal
-Trust-of-Charities-Possible-T3-reporting-may-be-less-applicable-in-Quebec-by-DLF.pdf).
See, for example, Victuni v. Minister of Revenue of Quebec, [1980] 1 SCR 580 (land held by a
nominee corporation as a mandatary, under a contract of mandate, rather than as a trustee). See
also other characterizations in Groupe Sutton-Royal Inc. (Syndic de), 2015 QCCA 1069 (real es-
tate agency holding commission monies under a debtor-creditor relationship that was not a trust)
and in Bank of Nova Scotia v. Thibault, 2004 SCC 29 (financial institution holding self-directed
RRSP funds under an innominate investment contract rather than under a trust or annuity).

SC 2009, c. 23.

For example, the term “bare trust” and the French term “simple fiducie” (used in the French-
language version of subsection 150(1.3) of the ITA) are not defined as being part of Quebec
law in the standard Quebec textbook on trusts: Jacques Beaulne and André J. Barette, Droit des
fiducies, 3d ed. (Montréal: Wilson & Lafleur, 2015).

CRA document no. 2024 -100668 1ES, February 27, 2024.

See Eric Hamelin, “Disclosure of Bare Trusts and Nominee Contracts: A Federal-Quebec Com-
parison” (2023) 23:2 Tax for the Owner-Manager 12-13, referring to the Supreme Court of
Canada case of Victuni, supra note 106, to the effect that in Quebec law, an agreement to act as
nominee (préte-nom) is a contract of mandate rather than a trust. See also Marc Pietro Allard
and Eric White, “CRA Clarifies T3 Filing Requirements for Quebec Nominee Contracts” (2024)
14:2 Canadian Tax Focus 14, suggesting that, in Quebec, Victuni will typically support the find-
ing of a mandate rather than a trust in cases involving a standard nominee agreement. However,
the specific facts must always be considered, and it is possible—if so intended on the particu-
lar facts—to have an “implied trust” in Quebec, as noted in obiter in Groupe Sutton, supra at
note 106.

At the report of the Comité de Liaison (liaison committee) of the Association de planification
fiscale et financiere (APFF) and Revenu Québec of January 24, 2022, at question 17 (herein
referred to as “the 1/22 APFF-RQ committee report”) (www.apft.org/fr).

Concordant provisions are found in the ITA, at subsections 248(3) to (3.2).
Provided for in article 591 of the CCQ.

Canada, Department of Finance, “Legislative Proposals and Explanatory Notes Relating to Vari-
ous Statutes,” August 12, 2024 (https://fin.canada.ca/drleg-apl/2024/ita-lir-0824 -eng.html).

Quebec budget papers 2021-22, supra note 18.

The exceptions referred to in the Quebec budget papers 2021-22 cite Quebec budget speeches
of 2012 regarding situations that require the filing of a Quebec tax return for a trust subject to
Quebec taxation, particularly situations where a trust, in calculating its income for the year, has
deducted an amount allocated to a beneficiary, regardless of the beneficiary’s place of residence.

See An Act To Give Effect to Fiscal Measures, announced in the budget speech delivered on
March 12, 2024, and certain other measures, SQ 2024, c. 41. Given this harmonization, sec-
tion 646 of the QTA is roughly concordant with subsection 104(1) of the ITA; section 1000(1)
of the QTA is roughly concordant with subsection 150(1.1) of the ITA; section 1000(2.2) of
the QTA is roughly concordant with subsection 150(1.2) of the ITA; section 1000(4) of the
QTA is roughly concordant with subsection 150(1.3) of the ITA; section 1000(5) of the QTA
is roughly concordant with subsection 150(1.4) of the ITA; and the introductory paragraph to


https://spso.nyc3.digitaloceanspaces.com/wp/home/sysadmin/spiegelsohmer.com/htdocs/cms/2023/08/Tax-Topic-Article-Internal-Trust-of-Charities-Possible-T3-reporting-may-be-less-applicable-in-Quebec-by-DLF.pdf
https://spso.nyc3.digitaloceanspaces.com/wp/home/sysadmin/spiegelsohmer.com/htdocs/cms/2023/08/Tax-Topic-Article-Internal-Trust-of-Charities-Possible-T3-reporting-may-be-less-applicable-in-Quebec-by-DLF.pdf
https://spso.nyc3.digitaloceanspaces.com/wp/home/sysadmin/spiegelsohmer.com/htdocs/cms/2023/08/Tax-Topic-Article-Internal-Trust-of-Charities-Possible-T3-reporting-may-be-less-applicable-in-Quebec-by-DLF.pdf
https://www.apff.org/fr
https://fin.canada.ca/drleg-apl/2024/ita-lir-0824-eng.html
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section 1000(1) of the QTA gives authority for part 5 of the Quebec trust tax return (TP-646-V),
which is roughly concordant with schedule 15 to the federal trust tax return (T3RET). The 5 per-
cent penalty at subsection 163(6) of the ITA has no equivalent in the QTA, which has instead, at
section 1049.0.0.1(a), a gross negligence penalty of $100 per day up to a maximum of $5,000.

Revenu Québec form TP-646-V, “Trust Income Tax Return 2023”; and Revenu Québec, Guide
to Filing the Trust Income Tax Return 2023 (TP-646.G-V) (Québec: Revenu Québec, 2023).

This was before the federal government’s announcement, on February 4, 2022, of its intention to
include bare trusts within the scope of subsection 150(1.3) of the ITA. See Canada, Department of
Finance, “Department of Finance Consulting on Draft Tax Proposals,” News Release, February 4,
2022 (www.canada.ca/en/department-finance/news/2022/02 /department-of-finance-consulting
-on-draft-tax-proposals.html).

Supranote 111.
CQLR c. A-6.002.

See the discussion above, under the heading “Beneficiaries” (in the section titled “The Trust
Reporting Rules”), for a discussion of whether the definition of “beneficially interested” in
subsection 248(25) of the ITA applies in determining beneficiaries for the purposes of the fed-
eral ITA.

Regarding mandatory disclosure of nominee agreements to Revenu Québec, see Jonathan
Lafrance, “Mandatory Disclosure of Nominee Agreements to Revenu Québec” (2019) 9:4 Can-
adian Tax Focus 5-6, at 5.

Lafrance, ibid., at 6, referring to Z722 Holding Inc. v. The Queen, 2013 TCC 17, to the effect that
the tax authorities, when assessing tax, defer to the actual situation (for example, the true owner-
ship) because they must determine a taxpayer’s liability on the basis of the real facts. However,
when acting as tax collectors, the authorities are considered to be good-faith third parties and
may rely on either the actual situation set out in a secret contract or the arrangement outlined in
the nominee agreement.

In Quebec, it is more correct to refer to the true owner, rather than the beneficial owner, since
Quebec does not have a division between legal and beneficial ownership.

Revenu Québec form TP-1079.PN-V, “Disclosure of a Nominee Contract.”

2022 APFF tax conference, Revenu Québec round table, at question 22, “Divulgation de préte-
nom” (www.apff.org/fr). This round table question is also discussed by Hamelin, supra note 110.


https://www.canada.ca/en/department-finance/news/2022/02/department-of-finance-consulting-on-draft-tax-proposals.html
https://www.canada.ca/en/department-finance/news/2022/02/department-of-finance-consulting-on-draft-tax-proposals.html
https://www.apff.org/fr
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